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AQUI LI NO  Judge: This case comrenced pursuant to 19
U S.C 88 1516a(a)(2)(A(i)(l) and (B)(iii) and 28 U.S.C 88
1581(c) and 2631(c) consolidates conplaints filed by Conpanhia
Brasileira Carbureto de Calcio ("CBCC') and Eletrosilex S/IA CT
No. 01-00082, and by El kem Metal s Conpany and d obe Metall urgica
Inc., CIT No. 01-00098, each praying for relief fromSilicon Metal

FromBrazil: Final Results of Antidunmping Duty Adm nistrative Re-

view and Determ nation Not To Revoke in Part, 66 Fed.Reg. 11, 256

(Feb. 23, 2001), pronul gated by the I nternational Trade Adm ni stra-

tion, U S. Departnent of Commerce ("ITA").® In pertinent part,

those Final Results were wei ghted average anti dunpi ng-duty margi ns
of 0.63 percent for CBCC and 93. 20 percent for Eletrosilex. See 66
Fed. Reg. at 11, 257. The forner led to the followi ng reported
rational e:

After review of the record, the Departnent deter-
m nes that although CBCC has had zero or de mnims
dunping margins for the previous two review periods,
during the current review CBCC s wei ght -averaged dunpi ng
margin is determined to be 0.63 percent, above the de
mnims rate . . . 0.50 percent . . .. Consequent |y,
CBCC has not nade sal es of subject nerchandi se "at not
| ess than NV for a period of at |east three consecutive
years" as required by the Departnent's regulations.
Because one of the requirenents to qualify for revocation
has not been nmet, . . . we determne not to revoke this
order with respect to CBCC

® The above-encaptioned plaintiffs ("Elkem & G obe") were

granted leave to intervene as parties defendant in the first
matter, from which resultant adverse posture they interposed a
nmotion to dismss Eletrosilex as a party with any acti onabl e claim
alleging lack of standing. That notion has been denied per the
court's slip opinion 02-34, 26 CI T __, 196 F. Supp.2d 1367 (2002),
famliarity with which is presuned.
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Id. at 11,256-57. The notice of the Final Results adopts the

| TA's I ssues and Deci si on Menorandum for di scussion of the points
pressed by the parties, including Eletrosilex. See id. at 11, 256.
That nmenorandum explains the margin for this exporter, in part, as

foll ows:

Eletrosilex, an experienced participant in the
ant i dunpi ng proceedi ngs since the 1991-1992 POR[] was on
notice as provi ded by the Departnent's past practice that
if it failed to act to the best of its ability, and the
Departnent applied adverse FA, the rate selected could
very well be the highest calculated rate in the proceed-
ing, i.e., the 93.20 percent rate obtained in the LTFV
i nvestigation. In determning the FA rate here, the
Departnent considered the fact that, in the 1993-1994 and
1994- 1995 PORs, [it] cal cul ated dunpi ng nargins of 61.58
percent for CBCC and 81.61 percent for RI M\ respec-
tively, while at the same time, calculating zero or
single digit rates for other respondents, denonstrating
that in this particular market, sonme conpanies nay
continue to dunp at substantial margi ns whil e others have
elimnated or substantially lowered their margins. The
fact that these di sparate rates have conti nued t hr oughout
the reviews since the original LTFV investigation,
conbined with [] Eletrosilex's failure to respond to the
request for information, supports our concl usion that the
93.20 percent rate from the investigation remains
reasonabl e and rel evant. The Departnent's determ nation
here is in accordance with [it]s policy of selecting the
hi ghest cal cul ated rate in the entire proceedi ng i n order
to i nduce future cooperation of a respondent.*

I
The plaintiffs El kem& G obe have i nterposed a notion for

j udgnment upon the | TArecord pursuant to USCIT Rul e 56. 2. The sol e

* Appendix 8 to Brief in Qppositionto Plaintiff Eletrosilex's
Motion for Judgnment Upon the Agency Record, p. 15. The references
"POR', "FA", "LTFV', and "RIMA" are abbreviations for "period of
review', "facts available", "less than fair value", and for the
respondent "Rima Industrial S. A", respectively.
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thrust of the notion is that the agency failed to fulfill its
statutory obligation of calculating the cost of production ("COP")
and constructed value ("CV') based on the actual costs incurred by
t he producer or exporter wunder investigation, which failure,
according to them has given rise to the issue of

whet her the Departnent erred in cal cul ating the financi al

expenses included in COP and CV for CBCC, the producer

and exporter of the subject nerchandi se, based on the

financial statenents of its indirect Belgian parent,

Sol vay & C e, when the actual financial costs incurred by

CBCC greatly exceeded the financial costs cal cul ated by
t he Depart nent.

Plaintiffs' Brief, p. 2.

The defendant and CBCC each accept this as the issue
between them and the plaintiffs for resolution. See Defendant's
Menor andum p. 2; Defendant-Intervenor's Brief in Qpposition, p. 1.
And each defends the I TA's approach on the basis of existing agency
practice and case | aw. Their papers, understandably, cite and di s-

cuss the litigation sub nom Anerican Silicon Technol ogies v.

United States, C T No. 97-02-00267, one of a series of suits

contesting the final results of ITA adm nistrative reviews of the
sane anti dunpi ng-duty order. The action bearing that CI T docket
nunber entails judicial review of the ITA's reliance, in re CBCC,
on the consolidated financial statenents of Solvay & C e of

Bel gium not Brazil. See, e.g., Anerican Silicon Technol ogies v.

United States, 23 CI T 237, 244-45 (1999). That opinion rejected as
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w thout nerit the agency's clainmed established practice of using
such consol i dated statenents of a respondent's parent corporation,
rather than those of the respondent itself, whenever the record
establishes, prima facie, parental corporate control. The court
al so was unable to find the requisite substantial evidence on the
record in support of that approach, whereupon it renmanded
the calculation of CBCC s financial expenses wth the
instruction that Comnmerce base those expenses upon the
consolidated financial statenments of CBCC and its im
nmedi at e parent Sol vay do Brasil

Id. at 245. The ITA conplied wth the court's order, and the

results of the remand on that issue were affirned. See Aneri can

Silicon Technologies v. United States, 25 CIT : , Slip Op.

01-109, pp. 3-6 (Aug. 27, 2001).

By the time of that affirmance, the actions conprising
this consolidated case had commenced, and, a few nonths |ater,
CBCC, a party to those prior proceedings, noticed a tinely appeal
fromthat affirmance that has resulted in the foll ow ng decision

to quote fromit in part:

: [T]he trial court . . . remand . . . limted
Commerce's examnation to CBCC s transactions wth
Brasil. This order prevented Commerce from further

assessing the relationship between Brasil and Sol vay or
CBCC and Solvay. This limt on the remand net hodol ogy
further inhibited Commerce's ability to ensure an
accurate assessnent of CBCC s financial costs. As
Comrer ce notes on appeal, during the remand proceedi ngs,
Commer ce gat hered nore i nformati on about the rel ati onship
between CBCC and Brasil, but not with regard to the
rel ati onship between CBCC or Brasil and Sol vay. Thus,
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the record in the remand is deficient because Commerce
coul d not conpare the consolidated statenments of Sol vay
with the consolidated statenents of Brasil. By sharply
[imting Coomerce's inquiry, the trial court's renmand
actually prevented Commerce from undertaking a fully
bal anced exam nation that mght have produced nore
accurate results.

Therefore, this court reverses and remands wth

instructions to require Commerce to carry out its
statutory duty of accurately assessing "general costs"

Anerican Silicon Technologies v. United States, 334 F.3d 1033

1038-39 (Fed.CGr. 2003).

Wil e the facts underlying that contested | TA adm ni str a-
tive review are still sub judice®, the issue posited above by the
plaintiffs El kem& G obe in this case has been resol ved as a matter

of law by the court of appeals adversely to their position, viz.:

As a legal matter, the Court of International Trade
had an obligation to defer to Commerce's reasonable
met hodol ogy in the first place, but no such deference was
af forded. Thus, according proper deference, Koyo Sei ko
Co. v. United States, 36 F.3d 1565, 1570, 1575 (Fed.Cir.
1994), this court sustains as reasonabl e Comrerce's wel |
establ i shed practice of basing interest expenses and i n-
cone on fully consolidated financial statenents.

Id. at 1038. Hence, plaintiffs' notion for judgnment upon the

agency record nust be, and it hereby is, denied.

> This court notes in passing that, pursuant to the order
of remand, Anerican Silicon Technologies v. United States, 27 CIT
, Slip Op. 03-109 (Aug. 25, 2003), the ITA has filed its
determ nation of 0.37 percent as the weighted-average margin for
CBCC for the particular period of review at issue. See Silicon
Metal from Brazil: Final Results of Redetermi nation Pursuant to
Court Remand, p. 6 (Dec. 15, 2003).
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I
The notion of CBCC and El etrosilex for such a judgnent on
t heir behal f propounds the follow ng i ssues for the court's adjud-
i cation:

1. Whether . . . Comrerce's selection of the sur-
rogate interest rate to calculate CBCC s inputed credit
expense was supported by substantial evidence on the
record and otherwi se in accordance with | aw.

2. \Whether . . . Comerce's rejection of the in-
terest rate based on CBCC s borrow ng experi ence was sup-
ported by substantial evidence on the record and other-

W se in accordance with | aw.

3. Whether the Departnent's use of adverse i nference
in applying total fact[s] available to Eletrosilex was
supported by substantial evidence on the record and
ot herwi se in accordance with | aw.

4. \Whet her the Departnent properly corroborated the
total facts available applied to Eletrosilex as total
facts available, in accordance with | aw.

A

On its part, the defendant would conpress the first two
of these enunerated issues into one, nanely, whether the | TA prop-
erly calculated CBCC s honme-market inputed credit expense based
upon an establi shed Brazilian comrercial reference rate rather than
a higher rate based upon a CBCC l|oan that was due after only
several days. Def endant' s Menorandum p. 3. This formnul ation
apparently has been derived from that part of the controlling
Deci si on Menorandumthat sets forth the ITA's determ nation to use

Brazil's Taxa Referencial ("TR') rate to calculate CBCC s i nputed
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honme-market credit costs.® Be that as it may, defendant's counsel
eschew any defense now on this issue, requesting instead a renmand
tothe ITAfor reconsideration and to give this determ nation "ful

and fair consideration under the applicable law." 1d. at 2.

CBCC wel cones this request, while the plaintiffs take the
position that the TRis an appropriate surrogate rate for cal cul at -
ing Brazilian honme-nmarket credit expenses when a respondent does
not have short-termborrow ngs during the period under review. See
Plaintiffs' Brief in Opposition to Defendant-Intervenor's Mtion

for Judgnent passim

Havi ng perused and carefully considered that entire
brief, the court nonethel ess concl udes that defendant's remand re-
guest should be granted, in part inthe light of the ITA's Silicon

Metal fromBrazil:; Final Results of Anti dunpi ng Duty Adni ni strative

Revi ew, 67 Fed. Reg. 6,488 (Feb. 12, 2002), which was published j ust
prior to that and the other briefs at bar and in which the
acconpanyi ng | ssues and Deci si on Menorandum found that the TR is

"the index for savings accounts” and therefore concluded that it
was "not reasonable to use the TRrate as a surrogate interest rate
for short-term commercial borrowi ngs". A-351-806, ARP 7/1/99-
6/ 30/ 00 (Feb. 12, 2002) (Comment 1), available at http://ia.ita.-

doc. gov/ frn/ summary/ 2002f eb. ht m

6

See Appendix 8 to Brief in Qpposition to Plaintiff
Eletrosilex's Mdition for Judgnent Upon the Agency Record, p. 19.
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B

G ven the protracted and continuing admnistrative and
judicial proceedings centered on the I TA s antidunpi ng-duty order
governing inports into the United States of silicon netal from
Brazil and its adm nistrative reviews thereof, the adverse infer-
ences spelled out by Congress in 19 U S. C. 81677e(b) and drawn by
the agency and the courts upon failure to provide information
within the nmeaning of section 1677e(a) surely have been, and
continue to be, well-understood by all the parties there- and here-

to. Indeed, experienced counsel do not claimotherw se.

Al that is clainmed by the governnent herein is that

"Eletrosil ex chose not to respond to the Departnent's . . . sup-

7

pl enental questionnaire". However, as discussed in Mannesmann-

rohren-Werke AG v. United States, 23 CT 826, 842, 77 F.Supp.2d

1302, 1316 (1999), for exanple,

failing to respond does not have to be read negatively.
A respondent can fail to respond because it was not able
to obtain the requested information, did not properly
understand the question asked, or sinply overlooked a
particul ar request. Thus, w thout further expl anation by
Commerce, the Court will not infer that a respondent's
failure to respond constitutes substantial evidence that
it failed to cooperate to the best of its ability.

That is, the agency nust "articulate why it concluded that a party
failed to act to the best of its ability, and explain why the

absence of th[at] information is of significance to the progress of

"1d. at 12 (enphasis added). See Defendant's Menorandum p.
36.
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its investigation'. 23 CIT at 839, 77 F.Supp.2d at 1313-14. See
Ni ppon Steel Corp. v. United States, 337 F.3d 1373, 1382-83 (Fed.

Gr. 2003).

Upon reading the I TA's reported reasoni ng® and revi ewi ng
the record filed herein, such as it is, the court cannot concur
that the suppl enental information requested was "critical"®. To be
sure, the agency's responsibility of prescribing mathematical nar-
gi ns of dunping is always a nost daunting task. But, as indicated,

this consolidated case is not proceeding on an enpty slate. For

exanple, in Anerican Silicon Technologies v. United States, 24 CT
612, 624, 110 F. Supp.2d 992, 1002 (2000), both the ITA and the
court seemngly recognized "Eletrosilex's history of conpliance".

See, e.qg., Silicon Metal FromBrazil: Prelimnary Results of Anti -

dunping Duty Adm nistrative Review, 63 Fed.Reg. 42,001, 42,007

(Aug. 6, 1998):
.. . In the past, Eletrosilex has denonstrated an
under standi ng for requests of additional information by
t he Departnent.
In fact, that history led the court to opine that it actually
supports the claimthat Eletrosilex was unable to respond to the
no-| ess-than-three suppl enental agency requests for information at
issue. See 24 CIT at 624, 110 F. Supp.2d at 1002. That is,

it does not follow that sinply because El etrosilex was
able to respond to prior questionnaires it was able to

o]

upra, note 6, pp. 11-15.
at 13.

= g
: D
(%))
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respond to the . . . questionnaires at issue here .
when viewed in light of Eletrosilex's notification to
Commerce that "it is undergoing top to bottom managenent
revi ews, and because of changes in staffing, it is not
able to respond in a tinely manner".*

In sum the court concl uded:

Commerce has not made the necessary finding that
Eletrosilex failed to respond to the best of its ability.
After reviewing Commerce's reasoning, the Court con-
cludes that the primary basis for its determ nation was
the mere fact that Eletrosilex failed to respond to the
two suppl enental questionnaires. As previously noted in
Borden[, Inc. v. United States, 22 CIT 233, 4 F. Supp. 2d
1221 (1998),] and Mannesmannr ohren-Werke, supra, thisis
only arecitation of the standard for the application of
facts available under 19 U.S.C. § 1677e(a)(2)(B) and is
i nadequate justification for nmaki ng an adverse i nference
pursuant to 19 U.S.C. 8§ 1677e(b). Accordingly, the Court
remands this issue for reconsideration and instructs
Comrerce to reopen the adm nistrative record and col | ect
addi ti onal evidence concerning Eletrosilex's clainedin-
ability to respond to the suppl enental questionnaires.

24 CIT at 625, 110 F. Supp.2d at 1003 (enphasis in original).

After this remand (and conmencenent of this consolidated
case), the court was able to find substantial evidence devel oped on

the record in support of the | TA s approach:

024 T at 624, 110 F. Supp. 2d at 1002 (enphasis in original).
The excuses proffered by Eletrosilex herein are not dissimlar
See, e.g., Brief in Support of [CBCC & Eletrosilex] Plaintiffs'
Rul e 56.2 Mtion, p. 31.

On their part, the gist of Elkem & G obe's notion to dism ss
Eletrosilex fromthis consolidated case for |ack of standing was
that it

no |onger manufactures, produces or exports silicon
metal. Thus, pursuant to the plain | anguage of . . . 19
USC 8§ 1516a . . ., Eletrosilex is not an interested
party and cannot participate in this appeal, as a matter
of | aw.
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: [ T]he reason Eletrosilex could not answer Com
merce's supplenental questionnaires was because it
dedi cated the personnel capable of answering those
questions to preparing information requested by El etrosi -
| ex's potential purchaser. . . . The record shows that
Eletrosilex decided to suspend certain operations,
including participation in antidunping proceedings,
during the period in question in order to curtail costs
in anticipation of the sale of the conpany. . . . Wile
El etrosil ex was facing bankruptcy during the period in
question, the fact remains that it allocated its re-
sources toward sati sfying the requests of the prospective
pur chaser rather than Commerce.

American Silicon Technologies v. United States, 26 CIT , ,

240 F. Supp.2d 1306, 1311 (2002).
C

Gven this overlap of cases and related clains, the
gquestion arises as to whether or not this court can assune simlar
results of any remand on the i ssue of Eletrosilex's ability to have
provi ded the requested supplenmental information to the ITA  Pre-
sumng it can, the related question remains whether the 93.20
percent margi n sought to be i nposed is "rel evant, and not outdat ed,

or lacking a rational relationship”". Ferro Union, Inc. v. United

States, 23 CIT 178, 205, 44 F.Supp.2d 1310, 1335 (1999). Stated
anot her way, an adverse-facts-available rate should be "a reason-
ably accurate esti mate of the respondent’'s actual rate, albeit with
sonme built-in increase intended as a deterrent to non-conpliance."

F.1li De Cecco di Filippo Fara S. Martino S.p.A. v. United States,

216 F.3d 1027, 1032 (Fed.C r. 2000). Accord: Ta Chen Stainless

Steel Pipe, Inc. v. United States, 298 F.3d 1330, 1340 (Fed.Cr.

2002) .
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The court's slip opinion 02-123 in Anerican Silicon

Technol ogies points out that the actual margins calculated for

Eletrosilex in other | TA adm nistrative reviews fl uctuated between
18.87 and 51.84 percent. Al so, the

hi ghest calculated rates for the first through fifth
adm ni strative reviews were 53. 63 percent, 51. 84 percent,
61. 58 percent, 67.93 percent, and 39.00 percent respec-
tively. . . . The Court also finds it significant that
the period of review in question began six years after
t he Less Than Fair Val ue I nvestigation in which the 93. 20
percent margin was cal culated. This fact along with the
fact that this margin is 25.27 percent higher than the
hi ghest margi n cal cul at ed based on actual information in
the intervening admnistrative reviews (i.e. the 67.93
percent margin calculated in the fourth admnistrative
review) leads the Court to conclude that the 93.20
percent margin is inconsistent with actual commercial
practices at and around the tinme in question . . . [and]
is so far renoved from being "a reasonably accurate
estimate of the respondent's actual rate" that it is
di sproportionately punitive in nature.™

Wher eupon that matter was remanded a second tine to the I TA which
thereafter duly reported a revised rate of 67.93 percent that has

been affirmed by the court, Anerican Silicon Technologies v. United

States, 27 CIT __, 273 F.Supp.2d 1342 (2003).

Wiile the court in that case has since stayed the

judgnment of affirmance therein

126 AT at , 240 F.Supp.2d at 1213-14. Cf. Reply of

Plaintiffs [CBCC & Eletrosilex] in Support of Their Mtion for
Judgnent Upon the Agency Record, pp. 6-8.
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pendi ng the final determ nation of the dunping margins in

the fourth adm nistrative review of the anti dunpi ng duty

order on silicon netal from Brazil, sub nom Anerican

Silicon Technol ogies v. United States, Consolidated Court

No. 97-02-00267[, **
this court hereby grants the USCIT Rule 56.2 notion of CBCC and
Eletrosilex™ to the extent of remand now to the defendant of this
consolidated case to inpute anew (1) CBCC s honme-market credit
costs and (2) Eletrosilex's margin of dunping for the period of
review inplicated that is in accordance with | aw and supported by

substanti al evidence on the record.

Should this remand at this tinme not be in the interests
of advancenent of all of the existing, related Brazilian silicon
metal matters to final resolution, the parties to this particul ar
consol i dated case nmay confer and propose to this court a nmutually-
nor e- desi rabl e schedule. O herw se, the defendant nay have 45 days
herefromw thin which to carry out this remand and to report the
results thereof to the court and the other parties, which may then
comment thereon within 30 days of receipt thereof.

So order ed.

Deci ded: New Yor k, New Yor k
April 15, 2004

Thomas J. Aquilino, Jr.
Judge

2 Anmerican Silicon Technologies v. United States, 27 T
, _, Slip Op. 03-144, p. 2 (Cct. 30, 2003).

3 The quality of the papers filed in support of and opposition
to this notion and the notion of the plaintiffs obviated any need
to grant their joint notion for oral argunent.



